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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
NEW ALBANY DIVISION
MARY HAZEL UPTON,
Plaintiff,
v.
TOWN OF CLARKSVILLE,
INDIANA,
Defendant.

)
)
)
)
)
)
)
)
)
)

No. 4:16-cv-229

Complaint for Declaratory and Injunctive Relief
Introduction
1.

On a number of occasions employees of the Town of Clarksville have entered Mary

Hazel Upton’s property in Clarksville, without permission or warrant, to make inspections
pursuant to the Town’s ordinances that the Town interprets as allowing such inspections. Ms.
Upton is subject to similar searches in the future. Such searches, without consent or warrant, are
unconstitutional and to the extent that the Town is interpreting its ordinances as allowing such
searches the ordinances are unconstitutional. Appropriate injunctive and declaratory relief must
enter.
Jurisdiction, venue, cause of action
2.

This Court has jurisdiction of this case pursuant to 28 U.S.C. § 1331.

3.

Venue is proper in this district pursuant to 28 U.S.C. § 1391.

4.

Declaratory relief is authorized by Federal Rule of Civil Procedure 57 and 28 U.S.C. §

2201 and § 2202.
5.

Plaintiff’s claim is brought pursuant to 42 U.S.C. § 1983 to redress the deprivation, under

color of state law, of rights secured by the Constitution of the United States.
[1]
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Parties
6.

Mary Hazel Upton is an adult resident of Clarksville, Indiana.

7.

Clarksville, Indiana is a town located in Clark County, Indiana.

Facts
8.

Chapter 97 of the Town of Clarksville, Indiana Code of Ordinances (“Ordinances”) is

entitled “Weeds.” The Chapter is attached as Exhibit 1.
9.

Section 97.02 of the Ordinances makes it unlawful for the owner of property within the

town to allow the property to become “overgrown with weeds, grass, or rank vegetation beyond
the height of one foot, or to such extent that the growth is detrimental to the public health and
constitutes a nuisance.”
10.

Section 97.03 of the Ordinances provides that “[i]t shall be the duty of the Office of the

Building Commissioner of the town to make a careful inspection of any lots, grounds and/or
tracts of land situated within the corporate limits of the town for the purpose of determining
whether there is a violation of this chapter.”
11.

Violation of the provisions of Chapter 97 are declared to be public nuisances and may

lead to a fine not to exceed $2,500 a day, Sections 97.07, 97.99.
12.

A separate Clarksville ordinance, Ordinance No. 20115-G-05, gives the Building

Commissioner the authority “at any reasonable time to go in, upon, around or about the premises
where any Building or Structure subject to provision of this Building Ordinance or the rules of
the Fire Prevention and Building Safety Commission is located for the purposes of inspection
and investigation of such building or structure.” This ordinance is attached as Exhibit 2.
13.

Mary Hazel Upton has lived at the same property in Clarksville since 2006 and has

owned it since 2011.

[2]
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14.

Her property is located on a corner with a fenced backyard.

15.

On a number of occasions employees of the Town of Clarksville have entered upon her

property, ostensibly to inspect for weeds and also stray cats.
16.

The Town of Clarksville personnel have walked into her backyard, presumably through a

gate that is in the fence around the yard.
17.

At no time did the Town of Clarksville personnel have permission to enter upon her

property and, on information and belief, they did not have a warrant.
18.

Following visits in October of 2012, September of 2015, July of 2016, and September of

2016, Ms. Upton received a “Notice of Violation” from the Clarksville Planning, Zoning &
Building Code Enforcement.
19.

The last Notice of Violation states that Ms. Upton’s property had been found in violation

of various ordinances concerning tall weeds, trash and junk, exterior maintenance, vegetation
and yard maintenance.
20.

All the notices that Ms. Upton received stated that she had 7 days to comply with the

ordinance in violation or she would be issued a citation, which would require a court appearance
and possible fines.
21.

Following each notice of violation Ms. Upton attempted to remedy the perceived

deficiencies with her property.
22.

Following the last notice Ms. Upton wrote to the Town of Clarksville inquiring, among

other things, as to its right to enter her property without permission.
23.

On September 30, 2016 she was sent a letter, by certified mail, from the Building

Commissioner of the Town of Clarksville that, among other things, provided her with

[3]
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“ordinances that provide[] us with right of access.” The letter, with a number of attachments, is
attached to this complaint as Exhibit 3.
24.

It appears from the attachment to the letter that the City is relying upon Section 97.03 of

the Ordinances as well as Ordinance No. 20115-G-05 as the source of its asserted right to enter
Ms. Upton’s property without permission from Ms. Upton or a warrant.
25.

Also attached to this letter were a number of photographs of Ms. Upton’s property,

including some that were clearly taken from inside her fenced backyard.
26.

Ms. Upton continues to have a large number of plants and vines in her backyard,

including morning glory and honeysuckle vines that she intends to let grow.
27.

The City has repeatedly inspected her property in the past and there is a realistic

possibility that she will be subjected to warrantless entry into her property without permission in
the future.
28.

Mary Hazel Upton is being threatened with irreparable harm for which there is no

adequate remedy at law.
29.

At all times defendant has acted and has failed to act under color of state law.

Claim for relief
34.

The actions of employees of the Town of Clarksville in entering plaintiff’s property

without permission or without a warrant violates the Fourth Amendment to the United States
Constitution and the ordinances of the Town of Clarksville that purport to allow such entry
violate the Fourth Amendment.
Request for relief
WHEREFORE, plaintiff requests that this Court:
a.
Accept jurisdiction of this case and set the matter for hearing at its earliest
convenience.
[4]
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b.
Declare that the actions of the employees of the Town of Clarksville in entering
plaintiff’s property without permission or without a warrant violates the Fourth
Amendment to the United States Constitution and, further, that the ordinances of the
Town of Clarksville that purport to allow such entry without warrant or permission
violate the Fourth Amendment.
c.
Enter a preliminary injunction, later to be made permanent, enjoining the Town of
Clarksville, its employees, officials, agents, or other similar persons, from entering upon
plaintiff’s property without her permission or warrant and enjoining any and all
ordinances of the Town of Clarksville that purport to allow such entry without warrant or
permission.
d.
Award plaintiff her costs and reasonable attorneys’ fees pursuant to 42 U.S.C. §
1988.
e.

Award all other proper relief.

s/ Kenneth J. Falk
Kenneth J. Falk
s/ Jan P. Mensz
Jan P. Mensz
ACLU of Indiana
1031 E. Washington St.
Indianapolis, IN 46202
317-635-4059
Fax: 317-635-4105
kfalk@aclu-in.org
jmensz@aclu-in.org
Attorneys for Plaintiff

[5]
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United States District Court
for the
Southern District of Indiana
MARY HAZEL UPTON,
Plaintiff,
vs.
TOWN OF CLARKSVILLE, INDIANA,
Defendant.

)
)
)
)
)
)
)
)
)

Cause No: 4:16-cv-229

SUMMONS IN A CIVIL ACTION
TO:
Town of Clarksville, Indiana
Clarksville Administration Building
2000 Broadway
Clarksville, IN 47129
A lawsuit has been filed against you. Within 21 days after service of this summons on you (not counting
the day you received it) or 60 days if you are the United States or a United States agency, or an officer or
employee of the United States described in Fed. R. Civ. P. 12 (a)(2) or (3) you must serve on the plaintiff an
answer to the attached complaint or a motion under Rule 12 of the Federal Rules of Civil Procedure. The answer
or motion must be served on the plaintiff or plaintiff’s attorney, whose name and address are:
Kenneth J. Falk / Jan P. Mensz
ACLU of Indiana
1031 E. Washington St.
Indianapolis, IN 46202
If you fail to respond, judgment by default will be entered against you for the relief demanded in the
complaint. You also must file your answer or motion with the court.

CLERK OF COURT

Date: ______________________

_______________________________________
Signature of Clerk or Deputy Clerk
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Civil Summons (Page 2)
Civil Action Number: 4:16-cv-229

PROOF OF SERVICE
(this section should not be filed with the court unless required by Fed. R. Civ. P. 4(l))
This summons for (name of individual and title, if any) ______________________________________
was received by me on (date)__________________.
I personally served the summons on the individual at (place) __________________________________
________________________________________________ on (date) __________________; or
I left the summons at the individual’s residence or usual place of abode with (name)________________
_____________________________________, a person of suitable age and discretion who resides there,
on (date) __________________, and mailed a copy to the individual’s last known address; or
I served the summons on (name of individual) ________________________________________, who is
designated by law to accept service of process on behalf of (name of organization) _________________
________________________________________on (date) __________________; or
I returned the summons unexecuted because _____________________________________________; or
Other (specify):

My fees are $ _____________for travel and $_______________for services, for a total of $_______________.
I declare under penalty of perjury that this information is true.
Date: ____________________

__________________________________________________
Server’s Signature
__________________________________________________
Printed name and title

__________________________________________________
Server’s address
Additional information regarding attempted service, etc.

